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In Colorado River Water Conservation District v. United States, conjointly with Akin v. United States, 1 the Supreme Court inaugurated a new era in the adjudication of water rights for Indian tribes by holding that state courts have jurisdiction over reserved water rights for Indian tribes. Akin departed from a congressional policy permitting the adjudication of Indian property rights and disputes involving Indian country solely in federal courts. 2 Moreover, the Court departed from its own policy of leaving Indian tribes and their property rights free from state jurisdiction. 3 Clearly a radical departure from past holdings, the Court based its decision on the McCarran Amendment, 4 two prior Supreme Court cases, 5 and the availability of a judicial system for adjudication of water rights. 6 This note will determine the effects that Akin may have on the adjudication of Indian tribes' reserved water rights from surface streams on Indian reservations and use of water originating upstream from the reservations. It does not discuss Indian use of ground water or rights of Indian allottees.
The definition of a reserved water right of an Indian tribe is essential in determining whether the McCarran Amendment confers jurisdiction. In Winters v. United States, 7 the Supreme Court held that the United States reserved water rights for the Indians by implication when the reservations were created. 8 This position has not been seriously questioned. 9 Winters held that "the Government, when it created that Indian reservation, intended to deal fairly with the Indians by reserving for them the waters without which their lands would have been useless."' 1 The United States holds legal title or "owns" reserved Indian water rights, much like a trustee who owns legal title to a trust res." This special relationship between the United States and Indian tribes has long been recognized.1 2 Therefore, the United States as "owner" of Indian reserved water rights can be joined as a defendant in general stream adjudication in state courts under the McCarran Amendment. 3 Past doctrine indicated that state courts had been barred by the doctrine of sovereign immunity from entertaining any suits against the United States to determine any of its water rights, be they fixed, reserved, or rights held as trustee for the Indian tribes.' 4 It is likewise undisputed that, in the absence of specific congressional language, Indian tribes may not be joined as defendants for a determination of their rights. 15 2 " but did not impliedly repeal, with respect to water rights cases, a general statute authorizing federal district courts to exercise original jurisdiction over all civil action commenced by the United States. 23 The Supreme Court concurred with the findings of the appeals court concerning jurisdiction.
2 4 Senator Pat McCarran, the bill's principal sponsor, stated that the McCarran Amendment ... is not intended.., to be used for any other purpose than to allow the United States to be joined in a suit wherein it is necessary to adjudicate all of the rights of various owners on a given stream. This is so because unless all of the parties owning or in the process of acquiring water rights on a particular stream can be joined as parties any subsequent decree would be of little value. -5 The McCarran Amendment permits, but does not necessarily require, the United States to be subjected to state jurisdiction. 2 29 The government asserted that the state court did not have jurisdiction to adjudicate the reserved water rights under the McCarren Amendment. 80 The Colorado Supreme Court discharged the rule. 81 The United States Supreme Court held that the McCarren Amendment gave consent to join the United States as defendant in a suit for adjudication of rights to use of water of river systems. 82 The Court concluded that the amendment applies to appropriated rights, riparian rights, and reserved rights. 83 United States v. District Court for Water Division No. 5 is a companion case to Eagle County. 4 The United States asserted that all the water users and their rights on a stream system are not involved in the referee's determination on a monthly basis and this procedure does not constitute general adjudications. 88 The Court held that the state statutory proceedings reach all claims in their totality, although adjudication is made on a monthly basis and is within the interpretation of the McCarran Amendment. 3 6 The question of state court jurisdiction to adjudicate Indian reserved water rights was not before the Supreme Court in either case. 8 7 However, the Akin Court viewed the government's trusteeship of Indian reserved water rights as ownership, and held that the logic of those cases clearly extended to such rights. 88 The Akin Court recognized that the case turned, not on a jurisdictional problem of federal courts to adjudicate United States' claims concerning reserved water rights, but on whether the Colorado system for allocation of water and the adjudication of conflicting claims to that resource were adequate to resolve the federal claims. 89 The majority of the Supreme Court recognized that the Colorado system had established elaborate procedures for the allocation of water and the adjudication of conflicting claims to that resource." The Court stated that this would avoid a "piecemeal adjudication of water rights."'" However, Justice Stewart, dissenting, asserted that, "First, the issues involved are issues of federal law. A federal court is more likely than a state court to be familiar with federal water law and to have had experience in interpreting the relevant federal statutes, regulations, and Indian treaties." 4 He stated: "It is not necessary to determine that there is no state-court jurisdiction of these claims to support the proposition that a federal court is a more appropriate forum than a state court for determination of questions of life-anddeath importance to Indians. '43 Justice Stevens agreed: "I find the holding that the United States may not litigate a federal claim in a federal court having jurisdiction thereof particularly anomalous." 44 Another effect that this holding could have, according to Stevens, would be to impair the private citizen's right as well as that of the United States to assert a federal claim in a federal court. 4 5 The effect of the amendment is to give concurrent jurisdiction to the state and federal courts over controversies involving federal rights to the use of water. There is no irreconcilability in the existence of concurrent state and federal jurisdiction. Justice Brennan stated that concurrent jurisdiction rests not on considerations of proper constitutional adjudication or state-federal regulation, but on considerations of "wise judicial administration, giving regard to conservation of judicial resources and comprehensive disposition of litigation. 47 However, he concluded that only in exceptional circumstances will a federal suit be dismissed because of the presence of concurrent state proceedings. 48 The Court held that the McCarran Amendment did not diminish federal district court jurisdiction under Section '345 of Title z8 of the United States Code. 4 0 On remand the Colorado state court will have to consider federal and state law in the allocation, through means of quantification 0 of he reserved water rights of Indian tribes. 5 ' A positive aspect of quantification is that this serves as a notice of Indian priority to all non-Indian users. 5 The Supreme Court held that this allocation does not depend upon present use, but belongs to the reservation for future use. 53 In determining quantification, the state court will have to decide whether Indians' priority dates from the creation of the reservation, 4 or if there is an aboriginal title to the water. 55 In Arizona v. California, the Supreme Court held that quantifica-tion for the reserved water rights would be determined by the quantity needed for every irrigable acre on the reservation and it is irreducible. 0 However, not every reservation is an agricultural community. Some use their water in fisheries, or as the Navajo reservation has in building an electrical component industry, or in industries and tourist businesses. 57 The application of the theory of rights arising from aboriginal title would place no limitations on use of the streams under Indian ownership."' Problems in determining standards for quantification stem from conflicting theories on basic Indian law. It has been said that Indian rights stem from primitive tribal laws, federal laws, and quasi-contractual law. 9 In the Southwest, Indian rights are colored by Spanish law, which was applicable'to them for more than two centuries. 60 Indian tribes have objected to hearings before a state court due to a tradition of controversies between state officials and Indians over water rights. 6 ' One remedy would be to establish a federal agency for water rights adjudication. 62 However, judicial review should be required because of the many issues of law presented. 63 Many Indian tribes are averse to any quantification of water rights, preferring to leave these rights free of limitations. 64 Yet, failure to make a positive determination has the vice of uncertainty. However, a final quantification, without any provision for future application for additional water based on projected water requirements, is not advisable as ignoring the possibility of variations in future requirements.Y 5 In conclusion, the Supreme Court gave state courts jurisdiction to adjudicate reserved water rights if the state has established an appropriate system for determining these rights. However, jurisdiction should be granted only if state courts will use the criteria necessary to determine the methods of quantification as established in Arizona v. California 6 and United States v. Nevada," 7 which provide that the allocation should be irreducible but with provisions for increase dependent on future variations in need. If the state courts follow this criteria, the prime drawback of this system resides in the fact that appeals from the state courts will be limited to a grant of certiorari from the United States Supreme Court. Otherwise, jurisdiction residing in state courts would not be as ill-advised as it now appears. 20. 28 U.S.C. § 136o (b) (1970) provides: "Nothing in this section shall authorize the alienation, encumbrance, or taxation of any real or personal property, including water rights, belonging to any Indian or any Indian tribe, band or community that is held in trust by the United States or is subject to a restriction against alienation imposed by the United States; or shall authorize regulation of the use of such property in a manner inconsistent with any Federal treaty, agreement, or statute or with any regulation made pursuant thereto; or shall confer jurisdiction upon the State to adjudicate, in probate proceedings or othenvise, the ownership or right to possession of such property or any interest therein. 
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